STATE OF MAI NE
PUBLI C UTI LI TI ES COWM SSI ON Docket No. 97-727

January 15, 1998

MAI NE PUBLI C SERVI CE COVPANY ORDER GRANTI NG
Application for Approval of an Electric CERTI FI CATE OF
Rate Stabilization Agreenent with APPROVAL

VWheel abr at or - Sher man

VEELCH, Chairnman; NUGENT and HUNT, Commi sSioners

l. SUMMARY

In this Order, we issue a certificate of approval for an
electric rate stabilization agreenent (Agreenent) submtted by
Mai ne Public Service Conpany (MPS).! The Agreenent restructures
an existing power purchase agreenent (PPA) between MPS and
Wheel abrat or - Sherman (WS) consistent with statutory
requirenents.

11. BACKGROUND

On Septenber 19, 1997, MPS filed, pursuant to 35-A MR S. A
8§ 3156, for approval of an electric rate stabilization agreenent
that anends its current WS PPA. Under the existing PPA MPS
must purchase up to 126,582 MM per year fromWS s 17.6 MV
bi omass plant in Sherman Station; the WS plant is a qualifying
facility (QF) pursuant to 35-A MR S. A 8 3303. The existing PPA
speci fies power purchase rates for an initial 15-year term
(through the year 2000), and allows either party to extend the
PPA for an additional 15 years at negotiated or Comm ssion-set
rates.

The proposed Agreenent includes three elenents. First, MS
would pay WS $8.6 mlIlion at closing; this anbunt woul d be
financed by the Finance Authority of Maine (FAME) pursuant to
10-M R S.A 8 963(7-A). MS would also pay WS an additiona
$2, 350 per day (up to a maxi mum of $105, 750) for each day cl osing
i s del ayed past Novenber 1, 1997. Second, WS would provide
monthly credits to MPS for the renmai nder of the PPA initial term
These credits total $10 million (nomnal) and have a present
val ue of approximately $8 to $9 million. The rates in the
initial termof the PPA (1986-2000) do not change. Third, the
Agreenment woul d reduce the PPA extension period from15 to 6
years, increase the purchase obligation in each of the extension
termyears by 10,000 MM to 136,582 MM, and establish purchase

'Conmi ssi oner Hunt voted agai nst this decision. See
attached Di ssenting Opinion.
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prices for power beginning at $.0854 per kWh in 2001 and
escal ating at 2% per year

In addition to its request for approval of the Agreenent,
MPS filed a notion to nodify its current rate plan? so that
savings in the near termfromthe Agreenent can be used to offset
rate increases during the remaining termof the rate plan. Under
MPS s current rate plan, savings fromany restructuring of the
WS PPA woul d reduce specified deferrals that would be recovered
in rates beginning in 2000. WMPS has also filed two ot her
nmoti ons, both designed to obtain Comm ssion assurance that al
costs of the Agreenent will be recovered in rates.

During a prehearing conference held on October 10, 1997, the
Hearing Exam ner granted the petitions to intervene of the Public
Advocat e and Houl ton Water Conpany. WS did not petition to
i ntervene, but participated throughout the proceedi ng by
presenting its views of the benefits of the Agreenent. The
Commi ssion held a hearing on this matter on Novenber 4, 1997.

On Novenber 14, 1997, the Comm ssion issued an Order Denyi ng
Certificate of Approval, w thout prejudice, stating that it was
unable to find, at that tinme, that the potential future costs of
the Agreenment were not likely to be disproportionate to near-term
savings. The Conm ssion encouraged MPS to re-file its petition
for approval to allow nore tine to develop an infornmed judgnent
as to the long-termecononics of the Agreenent.® MPS filed a
letter resubmtting its petition on Novenber 6, 1997.4

I111. POSITIONS REGARDING THE AGREEMENT

A. Mai ne Public Service Company

Inits initial filing, MPS requests approval of the
Agreenent as satisfying the requirenents of section 3156. MPS
states that the Agreenent wi |l produce near-term savings that
will be reflected in rates and estimtes the overall net present
val ue (NPV) savings of the Agreenent to be $362,000. This
estimated overall savings is based on MPS' s view of the |ikely

MPS is currently operating under a nulti-year rate plan
approved by the Comm ssion on Novenber 30, 1995 (Docket No.
95- 052) .

3Under section 3156, the Commi ssion nust issue or deny a
certificate within 60 days of an application.

“MPS filed this letter in reaction to the Conmm ssi on
deliberations of this matter that occurred on Novenber 4, 1997.
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range of outcones if the renewal termrates were litigated before
t he Comm ssion.>5

MPS argues that the Agreenent provides certain
near-termbenefits ($10 mllion reduction in PPA costs over 3
years) and that possible future rate inpacts are not likely to be
di sproportionate; some anount of future uncertainty should be
tolerated to obtain near-term savings. MS notes that WS has
advanced sone positions that appear credible and supportable, and
that full litigation of the renewal termrates could result in an
outcone that would be very expensive relative to the Agreenent.
Finally, MPS states that the outconme of renewal termrate
litigation cannot be conclusively determned and that there are
reasonabl e anal yses showi ng a positive NPV, as such, the
Comm ssi on shoul d approve the Agreenment to obtain the near-term
savings and avoid a substantial litigation risk regarding future
contract rates.

B. Publ i c Advocate

The Public Advocate al so supports approval of the
Agreenent, but does so cautiously. The Public Advocate states
that the Agreement’s savings, if any, cannot be cal cul ated, that
the Conpany’s calculation relies on speculation as to the renewal
termrates, and that the econom cs could range from substanti al
costs to substantial savings. The Public Advocate is concerned
that the Agreenment could provide near-termbenefits at the cost
of raising rates after 2000.

However, the Public Advocate supports the Agreenent
because of the significant reduction in risk it represents to MPS
and its ratepayers by shortening the exposure to the WS PPA
even if there are no net savings, there is a |large benefit in the
PPA term nating as soon as possible. In the Public Advocate's
vi ew, because no one can predict the outcone of litigation, the
reduction of risk exposure of this magnitude subsunes ot her
costs, benefits and anal yses presented by the PPA restructuring
pr oposal .

*As we di scuss bel ow, the econonics of the Agreenent are
extrenely sensitive to assunptions of what the renewal termrates
woul d be in the absence of the Agreenment. MPS provided its
position on the appropriate outcone (as opposed to the likely
outcone) of litigation on the renewal termrate; if MPS prevail ed
inits position, the Agreenent woul d have a NPV cost of
approximately $10 mllion.
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C. VWheel abr at or - Sher man

WS disagrees that the Agreenent could result in any
substantial |osses to ratepayers in conparison to the unanended
PPA. On the contrary, WS argues that the Agreenent, based on
its view of the proper approach for establishing the renewal term
rates, will save ratepayers mllions of dollars. For these
reasons, WS urges the Comm ssion to approve the Agreenent.

IV. DISCUSSION OF AGREEMENT

Electric rate stabilization agreenents are governed by
section 3156. The section allows the Conm ssion to issue a
certificate of approval only if it makes five explicit findings.
Bef ore di scussing the individual required findings, we present
our general views regarding of the Agreement and why its approval
is in the public interest.

In the near-term the Agreenent wi |l undoubtedly provide
savings in the range of $3.5 mllion NPV through 2000. However,
the overall econom cs of the Agreenent depend on inherently
specul ative assunptions of what the renewal termrates woul d be
in the absence of the Agreenent. Renewal termrates would be
determ ned based on the follow ng | anguage contained in the
exi sting PPA

the rates shall be based on avoi ded capacity
costs of the sanme plant on which avoi ded
capacity rates were based at the outset of
this contract and on avoi ded energy costs.
The parties agree to negotiate in good faith
to set the avoi ded energy and capacity costs
upon which rates shall be based. 1In the
event the Buyer and Seller are unable to
agree to the rate, the Buyer and Seller agree
to submt the dispute to the Maine Public
Uilities Conm ssion.

The record contains three conceptual approaches to
calculating the renewal termrates that lead to w dely divergent
results:

. Esti mates of Seabrook 16 fixed costs and MPS system
energy costs during 2001-2005;

. Estimates of Seabrook | fixed and variable costs during
2001- 2005;
®Seabrook | is the plant on which the Commission initially

based avoi ded capacity rates.
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. Estimates of the market val ue of Seabrook | during 2001
t hrough 2015.

Dependi ng on the approach used, the net present value of the
Agreenent coul d range from approximately $35 nmillion in savings
i f Seabrook fixed costs and system energy are used, to
approximately a $21 mllion NPV cost if market value were to be
enpl oyed. Estimates using Seabrook fixed and vari abl e costs
range from approximtely a $10 million cost to a $5 mllion
savi ngs.

Assessing the value of the Agreement is further
conplicated by the non-specific nature of the renewal term
| anguage and the purpose for which the provision was initially
included in the PPA. The provision was included at the urging of
MPS so it would not |ose the benefit of what it believed to be
relatively | ow cost Seabrook power in the out-years conpared to
what it believed to be relatively higher cost alternatives.
However, the situation turned out to be the opposite whereby
Seabr ook power is relatively nore costly than currently existing
alternatives. These circunstances present the Conm ssion with an
extrenely difficult task of attenpting to project the renewal
termrates it would establish if the matter was di sputed and
brought to it for resolution, as well as considering the outcone
of a court challenge.

We nust consider the analytical task presented by this
case in light of the statutory | anguage contained in section
3156. Section 3156 appears to contain a bias in favor of
near-term savi ngs even at the expense of sone increased |evel of
| ong-termcost. Under the statute, we nust find an agreenent

“Wll provide near-termbenefits.” W nust then find that
“[plotential future adverse rate inpacts . . . are not likely to
be di sproportionate to near-termgains.” W read this |anguage

to mean that, if there are reasonably certain near-term savings,
a rate stabilization agreenent can be approved even if it results
in overall increased costs, as long as those increased costs are
not “di sproportionate” to the near-term gains.

In this case, there are clear near-term benefits.
Al though there are reasonabl e scenari os upon which future adverse
rate i nmpacts woul d overwhel mthose near-term benefits, there are
al so plausible (albeit not likely)” futures by which a rejection
of the Agreenment would not only result in the loss of the

‘Al t hough WS argues strenuously that use of Seabrook |
fixed costs and system energy was the intent of the renewal term
provi sion, such an approach is a conceptually incorrect nethod of
cal cul ating avoided costs that would result in a windfall to WS
at the expense of MPS ratepayers.
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near-term gai ns, but cause ratepayers substantial adverse rate

i npacts throughout the next 15 years. Many of the |ikely
scenari os, however, fall within an overall NPV range of
approximately a $5 mllion cost to a $5 mllion benefit. On

bal ance, we believe it is inportant to elimnate the risk of a
substantial adverse outcone to ratepayers fromlitigation of the
renewal termrates; it is also preferable to risk making a 6-year
m st ake rather than a 15-year m stake. By approving the
Agreenent, we ensure the near-termbenefits for ratepayers as
wel |l as providing certainty that a power contract that has
created a severe financial burden on MPS and its ratepayers over
many years wll conclude in 2006. It is on the basis of these
consi derations, that we view the Agreenent to be in the public

i nterest.

We now address specifically the five statutory findings
requi red by section 3156.

1. The Agreenent and any assi stance in FAME financing
will provide near-term benefits to ratepayers that
will be reflected in rates.

As nentioned above, the Agreenment wll result in
near-termbenefits in the range of $3.5 mllion NPV through 2000.
As di scussed below, we will nodify the terns of MPS s current
rate plan to allow a near-term fl owt hrough of the Agreenment’s
benefits over the remaining years of the plan. Because we wl|l
proceed in this matter, the near-termbenefits will be reflected
in rates.

2. Potential future adverse rate inpacts are not
likely to be disproportionate to near-term gains.

This required finding relates to the overall net
benefits or costs that the Agreenent is |likely to produce over
its term As discussed above, this issue depends on the
i nherently specul ati ve question of what the renewal termrates
woul d be in the absence of the Agreenent. Based on the record in
this case, and taking into account the great anmount of
uncertainty of any long-termanalysis of this Agreenent, we find
that the potential for future adverse rate inpacts is not |ikely
to be disproportionate to the near-term gains.
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3. The Agreenment does not have as a necessary or
pr obably consequence the pernmanent cessation of a
OF of nore than 50 MW/

Because the WS facility is less than 50 MV we
make this third finding.

4. The Agreenent is consistent with the Mai ne Eneragy
Policy Act.

The Mai ne Energy Policy Act, 35-A MR S. A § 3191
requires utilities to pursue a | east cost energy plan, taking
into account many factors including costs, risk and diversity of
supply. For many of the reasons di scussed above, we find that
the Agreenent is consistent with section 3191. Although we
cannot say wth certainty whether the long-terminpacts of the
Agreenment will be positive or negative, the Agreenent does reduce
near-termcosts as well as long-termrisks without, as discussed
bel ow, adversely effecting the diversity supply. 1In this way,
the Agreenent is consistent with sound | east cost planning.

5. The Agreenent will not adversely inpact the
availability of a diverse and reliable m x of
enerqgy resources and will not significantly reduce

the availability of long-termresources to neet
el ectric denmand.

The approval of the Agreement ensures that the WS
facility wll be part of the energy mx until the year 2006. In
t he absence of the Agreenent, it is possible that the facility
woul d cease to operate after 2000 or continue to operate pursuant
to the MPS PPA until 2015. It is also be possible that the
facility would continue to operate in the conpetitive generation
mar ket after 2006 when the Agreenent expires. Even if the plant
ceases to operate after 2006, Maine continues to have a
relatively diverse energy mx. For these reasons, we find that
the Agreenment will not have an adverse inpact on the diversity
and reliability of the energy mx or significantly reduce the
avai |l abl e of |ong-termresources.

V. MPS MOTIONS

As nentioned above, MPS filed a series of notions, seeking
speci fied Conm ssion findings. The notions are: (1) Mdtion to
Alter or Amend the Comm ssion’s Novenber 30, 1995 Order in Docket
No. 95-052 (Order that approved MPS's rate plan); (2) Mdtion to
Amend the Conm ssion’s February 10, 1984 and June 4, 1984 Orders
i n Docket Nos. 81-276, 83-264, and 83-303; and (3) Mdtion for
| nvestigation into Recovery of Stranded Costs created by the
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Agreenent (this third notion seeks to serve the sane purpose as
t he second notion).

In the first notion, MPS asks the Comm ssion to nodify the
provisions of its rate plan to allow the Agreenment’s near-term
savings to offset the increases it would otherw se seek in
upcom ng annual reviews. Under the ternms of MPS' s rate plan, any
reductions to the cost of the WS PPA nust be used to reduce
specified deferrals that would otherwi se be included in rates
begi nning in 2000. MPS states that the requested nodification
W Il reduce necessary imedi ate rate increases and allow for
near-term benefits to flow to ratepayers, which is a prerequisite
of section 3156. The purpose of the second and third notions is
to obtain the Comm ssion determ nation that the Agreenent is
consistent wwth the original orders approving the WS PPA and to
ensure that any stranded costs created by the Agreenment (as
opposed to the original PPA) will be recovered in rates.

During the hearing on this matter, MPS clarified that it
woul d be satisfactory for the Comm ssion to nake a general
finding that it would nodify the rate plan to allow for the
near-term fl owt hrough of benefits during the termof the rate
pl an, w thout any specific indication of the manner by which this
woul d be acconplished. MPS also indicated that it would be
sufficient for the Comm ssion to interpret the provisions of
section 3156 and section 3208 (the stranded cost section of the
restructuring legislation) to nmean that the Conpany will recover
in rates the Agreenent’s financing costs and costs of the PPA
ext ensi on.

W find that it is reasonable to anmend the MPS rate plan to
allow a near-term fl owt hrough of the benefits of the Agreenent
during the Conpany’s rate plan. No party has opposed this change
in concept and it is certainty consistent with the Legislature’s
intent that the ratepayers realize the near-termbenefits from
FAME financed QF contract renegotiations in their rates. The
specific timng of the flow hrough of the benefits wll be
considered as part of MPS s pending rate plan annual review,
Docket No. 97-830.

We also find that under the provisions of sections 3156 and
3208, MPS should recover fromits ratepayers the financing costs
and costs of the PPA extension associated with the Agreenent.
Section 3156 states that the Conm ssion nmay not disallow or
prevent the recovery of electric utility costs, including costs
to be paid to the QF, under the terns of a rate stabilization
agreenent based solely on the execution of the certified
agreenent. Section 3208 provides that utilities may recover
legitimate, verifiable and unmtigatable stranded costs. These
provi sions evidence a |legislative intent that MPS recover the



Oder Ganting . . . - 9 - Docket No. 97-727

costs associated with the Agreenent. These include the costs
involved with the $8.6 mllion paynment to WS and the paynents
for the extension term power purchases (2001-2006).38

Accordi ngly, we

ORDER

A certificate of approval for the electric rate
stabilization agreenent filed by Maine Public Service Conpany on
Septenber 18, 1997, is hereby issued.

Dat ed at Augusta, Miine this 15th day of January, 1998.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm nistrative Director

COWMM SSI ONERS VOTI NG FOR: Wl ch
Nugent

COMM SSI ONER VOTI NG AGAI NST:  Hunt: See attached Di ssenting
Opi ni on

8Consi stent with the treatnment of stranded costs, MPS would
recover only the cost of the power purchases net of the power’s
mar ket val ue.
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Di ssenting Opinion of Conm ssioner Hunt

| woul d not approve Maine Public Service s proposed
anendnent to its Purchased Power Agreenent w th Wheel abrator
Sherman. | do not believe the record supports one prong of
Section 3156, which requires us to find that the potential for
future adverse rate inpacts are not likely to be disproportionate
to the near-term gains.

Staff’s anal ysis suggests that the 1997 anendnent coul d
result in a substantial |oss to ratepayers in conparison to the
unanended PPA over the |longer term Pursuant to that anal ysis,
the Agreenent is nore likely than not to result in a significant
NPV cost in an anmount disproportionate to the near term savings.
| do not express an opinion about what the conclusion would be if
the matter were litigated before the Comm ssion. As the OPA
observed, one cannot “calculate with any degree of accuracy how
much, if anything, the Conpany and its ratepayers will save by
virtue of this agreenent.” | believe, however, that the
Commi ssi on has reasonabl e and sound options regardi ng the nethods
to establishing renewal termrates that would w thstand judici al
scrutiny and that, if adopted, would result in |lower |long term
costs for MPS ratepayers.

| agree with the majority that renoving the risks inherent
in litigation has sone val ue. However, as the contract
provi sion which governs the renewal termrates provides that a
di spute over rates would be submtted to the Conm ssion, and as
the renewal provision is vague, a reviewng court wuld likely
gi ve the Comm ssion discretion, provided our decision had record
support and was theoretically sound. Over the long term it is
likely that ratepayers may be better positioned if the Conm ssion

rejected the Amendnent as proposed.
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MR S. A 8 9061 requires the Public Uilities Comm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
adj udi catory proceedi ngs are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 6(N) of the Comm ssion's Rul es of
Practice and Procedure (65-407 C MR 11) within 20 days of
the date of the Oder by filing a petition with the

Commi ssion stating the grounds upon which consideration is
sought..

2. Appeal of a final decision of the Conm ssion nay be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal wth the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachnent of this Notice to a docunent does not
indicate the Commi ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunent does not indicate the Comm ssion's view that the
docunent is not subject to review or appeal.



